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Positional v. Interest-Based Negotiation
Overview

Negotiation is a basic, generic human activity that everyone engages in. The most familiar
approach to negotiation is positional in which each side adopts conflicting positions on relevant
issues and attempts to convince the other side to accept the persuader's preferred position. Some
people are quite skilled in positional negotiation and are able to achieve their objectives most of
the time using positional techniques. However, reliance on positional negotiation is often
detrimental to long-term relationships. Moreover, successful use of positional techniques is
difficult to sustain. Positional bargainers develop reputations that reflect their negotiation
approach. Individuals facing negotiators with such reputations are very cautious, untrusting, and
unwilling to share information that can lead to agreement. Individuals typically view
negotiations with positional negotiators as competitive challenges and strongly resist positional
efforts to change their positions. Often the result of such encounters is a breakdown of
negotiation and no agreement. When this happens, there are no winners.

By contrast, interest-based negotiators strive to turn contentious, competitive positional
bargaining sessions into joint problem-solving sessions in which negotiators work together to
explore and find creative solutions that satisfy each side's interests. In order to take advantage of
interest-based negotiation, negotiators must alter their positional approach or frame to one that is
interest-based. Negotiators must recognize that all interests are not opposed. The story of the
two sisters who negotiate the splitting of an orange illustrates this positional pitfall. After
quarrelling for several minutes, the sisters decided to split the orange into two equal parts with
each sister taking half. The first sister promptly ate the fruit in her half and threw away the peel,
whereas the second sister threw away the fruit and used her half of the peel to bake a cake. If the
sisters had explored each other's interests, they would have discovered that each could get
everything she wanted. Although interest-based negotiations do not always lead to mutual gains,
they are far more likely to achieve such gains than are positional negotiations.

Identifying Interests

In order to obtain the benefits of interest-based negotiation, it is important to understand the
broad variety of interests that are important to negotiators. This multitude of interests creates an
abundance of possible ways to reach mutual agreement.

• Substantive Interests: These are the most apparent interests. A company's concerns include
profitability, satisfying shareholders, limiting risk, consistency in regulatory decisions that affect
it, as well as other interests that are company and industry specific. Regulators' interests often
include meeting consumers' needs for quality service at reasonable prices, satisfying ministerial
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• Substantive Interests: These are the most apparent interests. A company's concerns
include profitability, satisfying shareholders, limiting risk, consistency in regulatory
decisions that affect it, as well as other interests that are company and industry specific.
Regulators' interests often include meeting consumers' needs for quality service at
reasonable prices, satisfying ministerial and political demands, as well as appearing to be
a strong and effective public servant. The broad range of regulator and company interests
create many opportunities for forging an agreement even if the two sides conflict on, for
example, the nature of pricing.

• Process Interests: These interests include concerns about the manner in which the
parties conduct the negotiation. Some enjoy the give and take and competitiveness of
positional negotiation. However, bullying, aggressiveness, intimidation, and deception
are tactics that impede agreement when the other side is opposed to such tactics. Such
parties may have as strong an interest in exacting concessions from the other side as in
the substantive nature of the final agreement. Another process interest is participation.
Lemuel Boulware, former Vice President for Labor Relations at General Electric,
considered the traditional labor negotiation process so inefficient and distasteful that he
refused to participate in it. Instead, he identified the biggest concessions that GE was
willing to make, and offered this package first as a take-it-or-leave-it offer. Boulware
effectively stripped the labor union of their participation in the negotiation process. The
U.S. courts considered this behavior so reprehensible that they found Boulware to have
violated fair labor practices. Negotiators need to know that their input has been
considered and in some way has helped shape the outcome of the negotiation. Denying
such participation often prevents parties from reaching agreement.

• Relationship Interests: Most regulators work with companies on a continuing basis.
Hence it is important to maintain a working, trusting relationship with the company so
that the interests of the two sides can best be served. Although the interests of the two
sides seldomly are closely aligned, developing reputations for honesty and fair dealing
with the other side is more likely to produce outcomes that address substantive issues
than are alternative approaches. Separating the problem from the people is essential in
such circumstances. The existence of an ongoing relationship should help negotiators
recognize the high long-term costs of using deceit and intimidation tactics for short-term
gains. It is possible for negotiators to maintain mutual respect and trust without giving in
on their substantive demands. This truism was apparently lost in the sparring between
the Director General of British OFgas and the CEO of British Gas during the late 1980s
and early 1990s. The relationship between regulator and BG CEO became so caustic that
every encounter was treated as a contentious battle that was often fought in the press.
The sparring did not subside until Director General McKinnon resigned one-year early
from his post. Working hard to maintain positive working relationships is as important as
working hard to achieve acceptable substantive outcomes.

• Interests in Principals: Although people may differ on the definition of fairness, most
believe that outcomes should be fair. This may include an interest in equitable divisions,
using objective standards, or compensation for past concessions. For example, a
regulatory agency that promises a company higher future prices in exchange for current
concessions, may face future problems if it reneges on its promise. The company may be
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especially distrustful of the regulatory body in future dealings until the regulator offers
some compensation for this perceived unfair treatment. It may also believe that it is
unjustly treated if - in the company's opinion - price caps are set low and the regulator
demands increased capital expenditures. Additionally, the company may believe that the
regulatory demands are unfairly restricting the company's ability to compete. A
company's perception that a regulator has dealt unjustly with the company may prompt
the company to lose confidence in the regulator's ability to treat it fairly.

Exploiting Differences in Interests

Negotiators differ not only in the interests they hold, but also in their valuations of their
interests. Thus, even when negotiators' interests are opposed, gains can be obtained by
exploiting differences in valuations. For example, both regulator and company have
interests in consumer prices. Yet, the regulator may have a stronger interest in making
sure a telecommunications network extends to cover 90 - 100% of the geographical
market. Thus, the regulator may be able to trade price concessions in exchange for
company development of the required network.

Negotiators can exploit difference in other dimensions as well. If the regulator and
company have divergent forecasts about input costs, this difference can be reflected in the
price structure. Thus, a price cap could add/subtract a factor representing the change in
input costs. In exchange for increased capital investment, the regulator may offer
temporary protection from competition. Also, the timing of price policy may provide a
source of gains. Political imperatives may require the regulator to seek immediate price
reductions from a company. The company may be willing to allow the short-term
reduction in return for a long-term increase that provides an equal or perhaps larger net
present value for the period. If the regulator can credibly commit to this pricing program
- a major assumption - then each side gets what they want.

Price caps provide an example of how regulators and companies can gain through trades
in expertise and capabilities. Price caps allow the company to make production and other
business decisions that result in efficiency gains. These are areas in which the company
should have a distinct advantage over the regulator. In return the regulator achieves gains
by satisfying customers and political constituencies, an area in which the regulator has an
expertise advantage. By limiting the increase of utility costs through price caps, the
regulator addresses its constituencies' interests in having reliable, reasonably priced
services. It achieves this objective by leaving the question of efficiency gains to the
company. Thus, price caps can make the regulator appear to be a tough and aggressive
representative of the regulator's constituencies while simultaneously allowing the
company to be competitive and pursue efficiency gains.
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Identifying Your Own Interests and the Importance ofBATNA

Once you are familiar with the different types of interests, it is important to identify the
nature of your own interests. Your substantive interests may be fairly easy to identify.
As a regulator, you are likely to be interested in garnering reasonable pricing for
consumers, and satisfying the requirements of those to whom you report. In addition,
you may also want the press and public to view you as an effective champion of
consumer interests. This image may facilitate your ability to achieve objectives, and in
the long-run, help you achieve career goals. If you plan to be a regulator for any extended
period, you almost certainly have process and relationship interests as well. In order to
use interest-based techniques effectively, it is essential that you identify all of your
interests and prioritize them. Are you most interested in obtaining substantial price
concessions even if it means that the quality of regulator-company relationship is
damaged? What will achieving your objectives help you do? What will happen if you
fail to achieve your objectives?

Related to the last question is the notion of "Best Alternative To a Negotiated
Agreement" (BATNA). Your BATNA is perhaps your best guard against aggressive,
"hard-bargaining" tactics that the other side might use. It is also an invaluable protector
against overconfidence. Knowing what you can get if negotiations fail can help you
decide to reject a proposed agreement that you value less than your BATNA. It also
informs you that pushing for additional concessions when you have a proposed
agreement that is better than your BATNA may not be beneficial.

Your BATNA is not fixed. To identify it, you should consider many possible alternatives.
It is helpful to brainstorm possible alternatives with others. Once you have identified
these alternatives, you then evaluate them to determine which one is best. The process
does not stop here. A weak BATNA does not provide you with much power. If your
BATNA is sufficiently weak, the other side may be able to dictate the terms of the
agreement, which you may be unable to reject due to your weak BATNA. Try to
improve your BATNA. Kennecott was able to do exactly this with respect to its EI
Teniente copper mine in Chile during the 1960s. The political climate placed the
company's mine in danger of being nationalized. To limit this potential loss, Kennecott,
among other things, 1) offered the government a majority equity interest in the mine, 2)
obtained a loan from international investors to finance an expansion of the mine, 3)
convinced the Chilean government to guarantee the loan subject to New York state law,
and 4) purchased as much insurance as possible under a U.S. guarantee against
expropriation. Although these steps did not prevent Chile from eventually nationalizing
the mines, the steps reduced the company's economic exposure and increased the
government's political and economic costs of nationalization. With the company's risk
reduced, its ability to push for interest-satisfying agreements was thereby enhanced.
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Strategic Preparation for Negotiations

• Identifying the Other Side's Interests: After identifying your interests and BATNA, you
should work to identify the other side's interests and BATNA. Failing to acknowledge
the importance of satisfying their interests will make it difficult for them to accept an
agreement that satisfies your interests. Even when you have greater power in the
negotiation it is important to obtain an agreement that satisfies the interests and needs of
the other side. If a regulator forces a company to accept an agreement that does not
satisfy any of the company's interests, the agreement is unlikely to be durable. The
company may consistently delay meeting its obligations under the agreement and
generally fail to cooperate in implementing the agreement. In the U.S., companies often
bring law suits against the government and regulatory agencies when they are dissatisfied
with agreements. Even when the company is cooperative, such an agreement can cause
problems by forcing the company to accept too much risk. An overly low price structure
may produce cash-flow problems that lead the company to cut back on capital
investments and maintenance resulting in significant reductions in the quality and
reliability of the company's services. Worst, such a one-sided agreement could push the
company into bankruptcy. Therefore, your interests are best served when the other side's
interests also are served.

It may be difficult to address their interests because the other side is usually reticent to
reveal its true interests. Instead, they usually are willing to provide you with their
positions. Use their stated positions as clues to lead you to their interests. Collect as
much information from as many different sources as you can find. Obtain financial
reports about the company and industry. Newspaper articles, press releases, and annual
reports are also important sources of information about the company's interests. In
addition, conferences and training sessions also provide useful information. You may
learn as much from other conference attendees as you do from presenters. Finally sit
down with company representatives and question them about their interests. It is often
amazing what people reveal when they are asked.

• Role Reversal Exercise: A useful device for understanding the other side's interests is
the role reversal exercise. This is a method for putting yourself in the other side's
"shoes." By pretending to be the other side and having members of your team question
you, you are often able to enhance your understanding of the company's motivations and
goals. National Grid in the U.K. has used a form of this approach to prepare for price
reviews. Up to a year in advance, National Grid gathers as much relevant information as
it can for the review. It then assigns people to study this information and take on the
roles of regulators who will be involved in the price review. The negotiation team then
prepares and presents their entire case to this group of pretend regulators. This exercise
identifies aspects of the company's case that are weak and also helps the company
identify the interests and objectives of regulators. After completing this exercise, the
company is extremely well prepared and unlikely to be surprised at the price review.
Regulators who choose to employ role reversal exercises can also enjoy benefits similar
to those that companies have received from using this effective preparation tool.
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Cognitive Traps and Pitfalls

The methods described above provide the negotiator with the basic tools needed to
achieve mutual gains through interest-based negotiation. Nonetheless, for the unaware
negotiator, there are many cognitive pitfalls that can nullify even the best efforts to
achieve mutual gains. I describe three of the most prominent traps and pitfalls in this
section together with recommendations for ways to cope with their effects

• Anchoring and Adjustment: Anchoring occurs when a standard is used as the basis for
subsequent adjustments in negotiations. For example, a salesperson's initial price offer
often forms an anchor from which subsequent changes are made. The use of anchors
alone is not troublesome; they provide a reference by which negotiators measure change
or progress. The pitfall exists when the choice of an anchor is based on faulty, incomplete
or irrelevant information. Negotiators tend to treat such anchors as though there is a
rational basis for the choice. As a result it may be very difficult to deviate from an
anchor once set even when there is no real or rational basis for using it.

Sophisticated negotiators often choose anchors that favor their interests. For example the
European Commission in its DG13 directorate publishes telecommunication
interconnection prices throughout the European Commission as a percent of "best
practices" prices. Other than being perhaps the lowest interconnection price in Europe, it
is not clear why this best-practices price is rele.vant to setting interconnection prices in
European Union nation. However, if publication of such prices establishes a low anchor,
it makes it difficult for telecommunications companies to set significantly higher prices
without substantial justification.

Other anchors may be set unintentionally. In price cap regulation, regulator and company
may accept a readily available X factor that may not apply to their situation. For
example, the regulator, or company may choose an X factor that is used in the U.S. for
price cap regulation. This X factor may be entirely inappropriate for the given situation.
Continued instability in the country, absence of a large educated work force, and other
issues may make it very difficult for the company to achieve such efficiency gains.
Alternatively, there may be factors that make significantly greater efficiency gains
possible. Without considering the specific situation, it is unlikely that this arbitrary choice
will produce optimal results for consumers and company.

Combat the use of unfavorable anchors by gathering and analyzing as much relevant
information as you can find. Understand the nature of relevant markets and competitive
forces that affect prices. Sometimes no matter how hard you prepare, the other side will
attempt - intentionally or not - to set an anchor on an issue that you have limited
information about. Avoid committing to the anchor early. If you say nothing you accept
the anchor by default. Make it clear that you consider the anchor to be one of several
possible choices. Offer other possible anchors, and provide rationales for why these
alternative anchors are as good or better than the original anchor. When you have
adequate information about the issue, offer an anchor that has an objective basis but also
favors your interests. Remember if you do not work to set the anchor, it will be set for
you.
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• Framing: In making decisions everyone takes shortcuts to simplify the overwhelming
complexity of the world. For example, in price regulation it is impossible to consider
every factor - or everyone's input - that might influence the outcome. It is necessary to
abstract away from this complexity. We often choose a metaphor to represent the
problems that we face. Some common metaphors in industry are combat, family, and
evolution (survival of the fittest). While each of these (and other) metaphors is
appropriate in certain contexts, they create boundaries that make it difficult to view all
relevant elements of a problem. A regulator who chooses a combat or adversarial
metaphor when dealing with a company may find the approach effective in dealing with
companies that use deception and intimidation in negotiation. However, the approach is
unlikely to reveal solutions that only are apparent through an honest and open exchange
of information. By contrast, a joint-venture metaphor is likely to be more effective in
identifying creative solutions that enhance joint consumer-company welfare. But this
metaphor is flawed if the company refuses to participate in the negotiation on such a
basis. If the company refuses to participate as a partner, then the joint-venture metaphor
will not yield positive results.

In order to avoid overlooking important issues, the regulator should understand the frame
that he is using. Ask what boundaries you are putting on the problem. If you are using
an adversarial frame, you are likely assuming that your interests are opposed and that the
other side is unwilling to cooperate. If these assumptions are not correct then you are
missing opportunities for mutual gains. This frame can also cause problems if it is
incompatible with those of others. A regulator may approach a price review by asking,
"what is a fair price?" Although a reasonable question, prices selected in this manner
may not enable the company to compete well or invest significantly in infrastructure, or
provide capital markets with the confidence needed to secure adequate financing. An
alternative approach to determining prices might be to ask, "what determines price?"
This question leads to a determination of what is a fair rate of return, which in tum leads
to an analysis of the various risk classifications that the company faces. By basing the
determination on concrete, quantifiable factors rather than ideological ones, this
alternative analysis is more likely to satisfy the company and capital markets alike.

• Escalation ofCommitment: Much of the interaction between regulator and companies
occurs under public scrutiny. In such situations, both sides generally feel pressured to
perform well. While conflict almost inevitably arises in such situations, it can be
particularly troublesome in this context. If, for example, the regulator publicly commits
to lowering utility prices, the regulator may be unable to retract his commitment if the
company resists. A retraction would cause the regulator to "lose face" and suffer a
reduction in status. Instead of reaching common ground, the two sides may become
entrenched in their positions. The longer this standoff lasts, the greater the costs of being
perceived as giving in. Hence, the more entrenched the positions, the greater the
escalation, and the more difficult it is for the two sides to alter their positions. Often
when two sides are entrapped in an escalating conflict, the conflict becomes personal
putting each side's professional reputation at stake. The previously discussed example of
the conflict between the Director General of British OFgas and the CEO of British Gas is
an example of an escalated conflict.
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To avoid escalation, it is essential to avoid making early commitments. Avoid making
statements to the press that might be interpreted as a statement of position before
negotiating with the company. If the other side stakes out a position, do not negotiate in
the press. Be open to all options and push the other side to consider all options as well.
Help the other side reframe the problem from an adversarial one to a joint problem
solving one. Avoid allowing the interaction to become personal. Once personality has
become a factor, the sides are likely to spend more time dealing with negative personal
issues rather than substantive issues. In extended negotiations, have someone who is not
involved in the negotiation evaluate the progress. If the independent party believes that
the two sides have escalated their commitment, then it may be time to change the
composition of the negotiation team or reconsider the team's entrenched position. Often
there may be a face-saving option that allows the two sides to move past the conflict.
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Strategic Negotiation: Concepts and Accountability in
Utility Regulation

Positional v. Interest-Based Negotiation

• Positional Negotiation - A Struggle to get the Biggest Share

• Assumes That Interests Are All Opposed

• There is a Single Way or No Way to Meet Positional Demands

• Counterproductive in Continuing Relationship

• There Are Often No Winners

Positional v. Interest-Based Negotiation

• Create Mutual Gains through Creative Joint Action

• Interests Can be Advanced In Multiple Ways

• Does not Assume that all Interests are Opposed

Identifying Interests

• Substantive Interests

• Process Interests

• Relationship Interests

• Interests in Principals

Gain by Exploiting Differences in Interest

• Valuation of Negotiation Dimensions

• Expectations of Uncertain Events

• Risk Preferences

• Time Preferences

• Expertise & Capabilities

• Constituencies: Appearance v. Substance
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Identifying Your Own Interests

• Ask Yourself

- What do I really want?

- Why is that important to me?

- What will achieving my objective help me do?

- What will happen if I do not achieve my objective?

Use Your BATNA to Advance Your Interests

• Your Best Alternative to a Negotiated Agreement Can

- Protects You from Coercion, Threats and Tricks

- Help Identify Value of Minimum Acceptable Agreement

Identifying Your BATNA

• Brainstorm Alternatives

• Evaluate Each Alternative

• Attempt to Improve Your BATNA

• Determine Your Reservation Price (your "walk away")

Strategic Preparation for Negotiations

Use Preparation to Understand Their Interests

• Avoid focusing Solely on Your Problem

• You Must also Understand Their Problem

• You Advance Your Interests by Advancing Their Interests

• The Agreement Should Provide a Solution to Everyone's Problem

Use Preparation to Understand Their Interests

• Do not Accept their Position, Find Out What's Behind Their Position

- Research
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- Ask Probing Questions

- Listen and Observe

- Analyze

Put Yourself in Their "Shoes"

• Role Reversal Exercise

- Pretend to be the other side

- Have partner question you about their motivations

Use Preparation to Avoid Anchoring

• Symptoms

- Uncertainty About Bargaining Elements

- Arbitrary Reference Point chosen Accidentally or Intentionally

- Reliance on Irrelevant Reference Point

Use Preparation to Avoid Anchoring

• Treatment

- Prepare, Do Research

- Avoid Being Anchored by Early Offers

- Offer Alternative Anchor

- Look for Opportunities to Set Favorable Anchors

Use Preparation to Control Framing Problems

• Symptoms

- Frames are subjective Methods of Simplifying Complexity

- Inappropriate Frames Blind Us to Important Issues

Use Preparation to Control Framing Problems

• Treatment

- Understand Your Current Frame and Its Sources
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- Generate Alternative Frames

- Select the Most Appropriate Frame

Use Preparation to Avoid Escalating Your Commitment

• Symptoms

- Commitment to a Failed Course of Action

- Desire to maintain Status or Save Face

- Continued Unwarranted Investment of Resources

Use Preparation to Avoid Escalating Your Commitment

• Treatment

- Avoid Early Commitment

- Be Open to All Options

- Keep Personalities Separate from Negotiations

- Have Independent Party Provide Reality "Check"

Final Preparation

• Invent Options

- Use Brainstorming Before and During Negotiation

• Know Your BATNA and Assess Theirs

• Know Your Interests and Assess Theirs

• Identify Appropriate Standards (What is Fair?)
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